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¥ 3 AGY GEAT (Order-In-Appeal No.): AHM-EXCUS-002-APP- 143-17-18
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Passed by Shri Uma Shanker , Commissioner (Appeals) -
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Arising out of Order-In-Original No .__SD—06/_Refund/19/AC/Vitthal/16-17_Datéd:
29.11.2016 issued by: Assistant Commr STC(Div-VI), Ahmedabad.

T sty &1 J1F tad gar (Name & Address of the Appellant/Respondent)-

M/s Vitthal Enterprise
S afPd 5@ el Y & WA AT T § A g 5@ e & ufa Fiedfa A
TAIT AT FEiH AT A 3o AT KT e S A FhR ¢ |

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in-the following way:

HRT TFR I YoRIGT0T e ¢
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: :

(ii) ofr Arer & B & TS § o g SRS ¥ R SEROIR A1 3 HRAEE H AT R
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in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
@) R & AT R Use I7 uer # PRifae e ox ar e & R & 3uEer gew
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(c) lﬁ case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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(d)  Credit of any duty allowed to be utilized towards payment of ex'cisev duty on final
products under the provisions of this Act or the Rules made there under and such order.
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The ahove application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Seciion -

35-EE of CEA, 1944, under Major Head of Account.
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The revision: applicatioﬁ shall be accompanied by a fee of _Rs.ZCO/— where the amount
involved is Rupees. One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. '

T Yoo, DB TG Yob Td NaIeby ey <IrdieRer & afr adie—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) SR Seed Yo AR, 1044 P T 35—/ 35—7 B Sleric—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
@) oo qeaie @ W e e WA o, BT SRS Yo Td aras arfiel <R

(@ the spécial=.5ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1'in all matters relating to classification valuation and.

(@) wfiEs GRET 2 (1) @ ¥ AT SR B e B o, el B AR F W Jeo, D
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(o) To the west regional bench. of Customs, Excise & Service Tax Appellate Tribunal
- (CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case.of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed mrquadruplrcate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and- shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is srtuated
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In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one applrcatlon to the Central Govt. As the .case may be, is
filled to avord scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of applrcatron or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled [item
of the court fee Act, 1975 as amended.
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Attention in invited to the rulés covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excrse Act; 1944, Sectron 83 & Section 86 of the Finance Act, 1994)

Under Central Excrse andiService Tax, “Duty demanded” shall mclude
(i)  amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken
(iiy ~ amount payable- under Rule 6 of the Cenvat Credrt Rules.

s'\tra?crat#wﬁr#nﬁmmmﬁwamawmammmﬁamﬁatmﬁm
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In view of above, an- appeal agalnst thrs order shall lie before the Tribunal .on payment of 10%:
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty

alone is in dispute.”
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ORDER IN APPEAL

M/s. Vitthal Enterprise,\_Vitthal Plaza, Survey No. 539, Near. Vraj Bhumi,
Opp. GEE;, Naroda- Dahegam Road, New Naroda,, Ahmedabad- (STR No.
AAJF \/6497P SD 001) ‘(hereinafter referred to as ‘appe_/lan‘ts’) have filed the
_present  appeals  against  the Order-in-Original number  SD-
Oé/ﬁefund/19AC/Vitthal/i6-17 dated 29.11.2016 (hereinafter réferre'd to as
‘impugned orders’) passed by the Asst. Commissioner, Service Tax Div-VI,
APM Mall, Sattellite, Ahmedabad (hereinafter referred to as ‘adjudicating

authority’).

2. The facts of the case, in brief, are that,. appellant, engaged in
providing construction service, had filed refund claim amounting to Rs.
1,43,044/- before Asst. Commissioner, Sérvice Téx Div-VI , Ahmedabad on
06.09.2016 as prospective buyers have cancelled booking amount which
Service tax was paid. Now appellant was not required to pay the service tax
as B.U. Permission was received, therefore r'efund was filed. Some details
were called from appellant vide department letter 27.10.2016 and same
were not supplied by appellant. Refund was rejected by impugned OIO as
information was not supplied and refund being time barred in terms of
Section 11B of CEA. |

3.  Being aggrieved with the impugned order, the appellants preferred an
appeal on. 21.02.2017 before the Commissioner (Ahmédabad) wherein it is
contended that refund has been rejected without issuing SCN and without
affording opportunity of personal hearing. |

4. Personél hearing in the case was granted on 04.10.2017. Shree
Bishan Shah, CA, appeared before me and reiterated the grounds of appeal.
He further stated that all documents have been submitted.

DISUSSION AND FINDINGS

5. ' I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the all
five appellants at the time of personal hearing.

6. From impugned OIO, I observe that information was called fromA:v-__ff"g/ .
appellant after filing claims and same were not submitted. Therefore for i ET
want of information refund was rejected. Appellant had contended that ™ 7%
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" 4 refund has been rejected without issuing SCNe and without affording

opportunity of personal heari:n-g..._\In the interest oﬁ.}_r,‘_l"atural justice, the needs

to be remanded back to adjudicating authority and I do so.

7. In view of facts and discussion herein above, the Adjudicating 'Authority. is
directed to decide the case afresh , for which case is remanded back to the
Adjudicating Authority, after due compliance of the principles of natural justice
and after proper appreciation of the evidences that may be put forth- by the
appellant before him. The appellant is also directed to put all the evidences
before the Adjudicating Authority in support of their contention as well as any
other details/documents etc. that may be asked for by the Adjudicating
Authority when the matter is heard in remand proceedings before the
Adjudicating Authority. These findings of mine are ’supported by the
decision/order dated 03.04.2014 of the Hon'ble High Court, Gujarat in the Tax
appeal No.276//2014 in the case of Commissioner, Service Tax, Ahmedabad
Q V/s Associated Hotels Ltd. and also by the decision of the Hon’ble CESTAT, WZB
Mumbai in case of Commissioner of Central Excise, Pune-I Vs. Sai Advantium
Ltd and reported in 2012 (27) STR 46 (Tri. - Mumbai).

B

8. In view of above discussion and findings, I remand back the case 'co
original adjudicating authorlty to decide the case afresh. '

9.  JereRdl SART Gof hT 7S el T AICRT TRIed i & frar S &

9. The appeals filed by the appellant stand disposed off in above terms.
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SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD
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- To,

M/s. Vitthal Enterprise,

Vitthal Plaza, Survey No. 539,
Near Vraj Bhumi, Opp. GEB,
Naroda- Dahegam Road,

New Naroda, Ahmedabad
Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2} The Commissioner Central Tax, GST North,,Ahmedabad-.

3) The Additional Commissioner, Central Tax , GST North, Ahmedabad

4) The Asst. Commissioner, S.Tax., Div-vi, Ahmedabad-I(old jurisdiction).

5) The Asst. Commissioner(System), GST North, Hq, Ahmedabad.
" Guard File.

7) P.A. File.




