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Arising out of Order-In-Original No ._SD-06/Refund/19/ACNitthal/16-17_Dated:
29.11.2016 issued by: Assistant Commr STC(Div-Vl), Ahmedabad.
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M/s Vitthal Enterprise
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

31la +alml=tarur 3mraae :
Revision application to Government of India:

(!) (cfi"} (i) #fr 3era la 3f@)fG1a 1994 #t err 31a #Rt sag au mi h a rat#a
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z4fa m RR gf ah mr sa z@ arar * fcRfi" ~ <TT ~ cfil{@d\ ;i:j- <TT fcRfi"
gisrarusisra # ;i:m;r N -arc:r ~ J:floT -a:r, m fa4t aisra zn 3:rsR -a:r ~ %° fcRfi" cfiITTIDaf
;i:r <TT fa@sisra en- m fr 4far # zkur { @t I
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) sna h az fa#r lz zn qr a fffa mr w zn m a f4fur3rzitr 9ye

atm w3raze era a Ra a ma ii st sna a az f@fr,a var ii feiffa ?& [
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(d)
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

sife snra #l snaa gcens igru at frg ut st #Ree rr t { &sthsmr vi sw
cTRT ~ -~ cfi ~ctffelcp ~ . ~ cfi WXT -crrmr err "fl1,lf 1R · m €ffcr if fclro~ (;,.2) 1998
qr1 1o9 err Pgar fhg ·T, tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there undei and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

cf)",,ft"lj· snar' yes (rat) Rrl4#, 2oo1 a fu g cf) 3Rl"'m rc1P1f4t-c Tua igI zv-o at ufii
if, )fa an?r uf srar hf -~ xf cf!., 1ffif cf) 'lOO l@-~ ~ 3rqtc;f ~ ct'l- err-err
qfji mrer 5err 3m4a fhuualR1 Ur r1 gar ~- cnr ~M~M cfi 3RJ"lffi cTRT 35-~ if
f.mlfur -ctl" cfi~ cfi ~ cfi °™ it31N-6 "i'.fTc,IFf ctl" "ITTa" ~ ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

0

(2) Rf3m7a rr uf via+a v c7lg ffl m \Rffi q5l=f 1TT cTT ffl 200/- ffi 'T@R
at Garg jhi usf vivaa -qcp C'!ruf "ft v'llTcIT 6)- m 1 ooo/- ctl" ffl 'T@Ff ctl" u1W I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

it zyca, a4 uni gyc vi ara r9tr +mrnf@raw,R 3r4la­
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.

(1) airsnr gen arf@/fr4, 1944-6t cTRT 35-~/35-~ aiaf-­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) qffar qcnia a vii@era ft mm #tr zyca,tu Irr yea vi hara a74l4tr naff@ravUT
cp")- fcm"c;r~~~ -.:t. 3. 3ffi. • g, #{ fact at vi
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(a)

(b)

(2)

the special' l:>ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Poram, New Delhi-1 in all matters relating to classification valuation and.

afftaa uRb 2 (1) jay srgar srearar at srfta, srftl mm vftr zrea5, tr
raa yea vi hara sr4t@tr +nznf@rawr (free) 6l ufa 2#tr q1fear, rsmarar j.sit-20,
#caa srRqza nIrus, av Tr, ~ol-Je.li!JIC::-380016.

To the west regional benph of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~~ (3llfrc;r) Pli!il-Jlctc'1l, 2001 #t rt 6 # if vu <y-3 # Reiff fag 3r4IT
37flt nrznf@raswi - at n{ srf a fas sr4) fcpq- 7g srr? ta uRii Rest sn _' . . . ~'.

cti- l=fi.r, ~ cti- l=fi.r 31N C'f<ITTIT 7J1:lJ~ .~ 5 C'!ruf m \Rffi a & asi 6Ty 1ooo/- hr it; . _
i?riT I Graf U6Ira zyc al nit, nu #t l=fi.ri 3rfx C'f<ITTIT <Tm~~ 5 C'!ruf "ll"T 50 C'!ruf -aci,;-:oY-m~:~:-:..".'>",
~ 5000 /- #$hr au# 3tflsi snr ye cti- mir, anGr at l=fi.r 3rfx C'f<ITTIT <TllT~··~ 56 - : ?•. \\,
arr zn sqa var & asi sq 1oooo/- #) ft it 6t #)a rzra fer am; ±; }?
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nf@ha a ryewa i viar almy zu rue rIr ft Ra ar4Ra ea # #a at
WW cJTT "ITT \jffiT Gar Irznf@eraur at9 fer &] '

The appeal to the Appellate Tribunal shall be filed in%quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and · shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situat1:ld. ·

(3) u@ zr mar i a{ pa m#ii arhr star at wt pr air # f; wt ar grarsrfri
inr fat ult alfe; grz cB" · ta g; 4t fa far 4al af a aa # fry zaenfenf r41#
7nrf@rawal ya 3rqa u 3trnr a ya 34aa fhu urar.&
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the· aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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(4)

(5)

(6)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under schedufed-r item·
cif the court fee Act, 1975 as amended.

st sit if@er ii at fiiava4 ar Rqii t ail sf zn anaffa fhu mrr ? sit 4lr yea,
arrUre zycea vi hara 3rql#hr zrrznf@rawi (qr,fRef@) fz1, 1oe2 i Rferel
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise.& Service Tax Appellate Tribunal (Procedure) Rules, 198i.

ft zyc, #zr sn«a zgcag afa oral#la =urn@rnUr (Rre), vR sr4hat a inra
a{cariiDemand) gd is (Penalty) cJTT 10% qaarm qr 3art& 1 zrifa, 3@aacr qa sarr 1o mils
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a.4hr37narta3ittarack3iaifa, nf@ ztr "sfcrRr#ia"Duty Demanded) -
.:,,

{i) (Section) is 1D 4aa feuiRa nf@r;
(ii) fznrraah.dzfez#r if@r;
(iii) rd#Recfat #fr 6 h5arrer rf@.

e> rzqasrrifar arftr'rzq smr #stnear ii, 3rf'nfra aw afvqa raacfrzrr&.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-,deposit is a mandatory condition \for filing appeal before CESTAT; (Section 35 c (2A)
and 35 F of the: Central Excise Act; ·1944, Section 83 & Section 86 of the Finance Act, .1994) .

Under Central Excise andiService Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Ce'.nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr ucaaf ii ,z a2ar # 4fr arr if@rawr agr si ya 3rrar <ya zm au Raffa at at airf
aTz g rcah 10%W@laf tr{ alt rzi tsar avg R a f a pt a avs4 10%p7a r # sr at el

.:, .:, . . . ' . . . .

In view of above,. an al:ipeal agai~st this ord$r shall lie before the Tribunal on payment of 10%
of the duty demanded Where duty or duty and penalty are m dispute, or penalty, where penalty
alone is in dispute."
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ORDER IN APPEAL;

V2(ST)259/A-ll/16-17

I

M/s. Vitthal Enterprise, Vitthal Plaza, Survey No. 539, Near Vraj Bhumi,
. •.

Opp. GEB, Naroda- Dahegam Road, New Naroda,, Ahmedabad- (STR No.
. . -~ . . . .

AAJF V6497P SD 001) (hereinafter referred to as 'appellants') have filed the
present appeals against the Order-in-Original number SD-

06/Refund/19AC/Vitthal/16-17 dated 29.11.2016 (hereinafter referred to as

'impugned orders') passed by the Asst. Commissioner, Service Tax Div-VI,
APM Mall, Satte!lite, Ahmedabad (hereinafter referred to as 'adjudicating
authority').

2. The facts of the case, in brief, are that, appellant, engaged in
providing construction service, had filed refund claim amounting to Rs.
1,43,044/- before Asst. Commissioner, Service Tax Div-VI , Ahmedabad on
06.09.2016 as prospective buyers have cancelled booking amount which

Service tax was paid. Now appellant was not required to pay the service tax

as B.U. Permission was received, therefore refund was filed. Some details

were called from appellant vide department letter 27.10.2016 and same
were not supplied by appellant. Refund was rejected by impugned OIO as
information was not supplied and refund being time barred in terms of
Section 11B of CEA.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal on 21.02.2017 before the Commissioner (Ahmedabad) wherein it is
contended that refund has been rejected without issuing SCN and without
affording opportunity of personal hearing.

4. Personal hearing in tile case was granted on 04.10.2017. Shree
Bishan Shah, CA, appeared before me and reiterated the grounds of appeal.
He further stated that all documents have been submitted.

DISUSSION AND FINDINGS

0

2

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the all
five appellants at the time of personal hearing. •• _!j>

6. From impugned OIO, I observe that information was called from'."Witi}?
appellant after filing claims and same were not submitted. Therefore for; &;..3 y5
want of information refund was rejected. Appellant had contended that " ?-.
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., refund has been rejected without issuing SCN and without affording

opportunity of personal hearing..In the interest of.natural justice, the needs.­
to be remanded back to adjudicating authority and I do so.

7. In view of facts and discussion herein above, the Adjudicating Authority is
directed to decide the case afresh , for which case is remanded back to the

Adjudicating Authority, after due compliance of the principles of natural justice
and after proper appreciation of the evidences that may be put forth· by the

appellant before him. The appellant is also directed to put all the evidences

before the Adjudicating Authority in support of their contention as well as any

other details/documents etc. that may be asked for by the Adjudicating

Authority when the matter is heard in remand proceedings before the
Adjudicating Authority. These findings of mine are supported by the

decision/order dated 03.04.2014 of the Hon'ble High Court, Gujarat in the Tax

appeal No.276//2014 in the case of Commissioner, Service Tax, Ahmedabad
O vs Associated Hotels Ltd. and also by the decision of the Hon'ble CESTAT, WZB

Mumbai in case of Commissioner of Central Excise, Pune-I Vs. Sai Advantium
Ltd and reported in 2012 (27) STR 46 (Tri. - Mumbai).

8. In view of above discussion and findings, I remand back the case to
original adjudicating authority to decide the case afresh.

o
9. The appeals filed by the appellant stand disposed off in above terms.

.av?
(3#T 2r#5)

h.-4)1 a 31rzq#a 3r4ta)

ATTESTED

4­
(R.JPATEL)

SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD
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To,

M/s. Vitthal Enterprise,

Vitthal Plaza, Survey No. 539,

Near Vraj Bhumi, Opp. GEB,

Naroda- Dahegam Road,

New Naroda, /\hmedabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner Central Tax, GST North,,Ahmedabad-.

3) The Additional Commissioner, Central Tax , GST North, Ahmedabad

4) The Asst. Commissioner, S.Tax., Div-vi, Ahmedabad-I(old jurisdiction).
5) The Asst. Commissioner(System), GST North, Hq, Ahmedabad.

85 Guard File.
7) P.A. File.
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